#72 10/27/72

First Supplement to Memorandum 72-T1

Subject: Study 72 - Liquidated Damages
Senate Bill No. 1339 of the 1972 session (not enacted) contains a late
payment charge provision. The provision applies where a real estate broker
solicits borrowers or lenders for or negotiates loans or collects payments
or performs services for borrowers or lenders or note owners in connection
with a loan secured directly or collaterally by a lien on real property. The
provision of Senate Bill No. 1339, with the staff's suggested revisions, reads
as follows:
Sec. 5. BSection 10242.5 iz added to the Business and Professions
Code, to read:
10242.5, A late charge may be collected on an installment on &
loan governed by the provisions of this chapter provided-thas if the re-

quirements of Section 2954.5 of the Civil Code and all of the following

requirements are satisfied :

(a) The amount of such late charges and the conditions under which
they may be assessed shall be set forth in the pramissory note $-and .

(b) No late charge may be collected on an installment which is paid
in full within 10 days after its scheduled due date even though an ear-
lier maturing installment or a late charge on an earlier installment may
not have heen paid in full. For purposes of this section s Payments are
applied first to current installments and then to delinquent installments.

(c) An installment shall be considered paid as of the date it is
delivered if delivered in person or the date it is postmarked if de-
livered by mail.

(4) The amount of the late charge shall not exceed 38 four percent
of the installment or five dollars ($5) whichever is less.
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We suggest that this provision be added to the tentative recommendaticon relat-
ing to liquidated damages, but we suggest that the lU-percent limitation--sub-
division (d)-~be reduced to four percent. In connection with the need for the
provision, see the newspaper article attached as Exhibit I,

We suggest that Section 2954.6 {page 8 of the tentative recommendation at-
tached to Memorandum 72~71) be revised to conform to the above provision and
read as follows:

2954,6. The default, delinquency, or late payment charge referred
to in Section 2054.5 shall be subject to the provisions of that section
and the following conditions:

(a) No default, delinguency, or late payment charge may be collected on
aninstellment which is paid in full within 10 days after its scheduled due
date even though an earlier maturing installment or a default, delinguency,
or late payment charge on an earlier installment may not have been paid
in full. For the purposes of this ssction, payments are applied first
to current installments and then to delinquent installments.

{b) An installment shall be considered paid as of the date it is
delivered if delivered in perscn or the date is is postmarked if delivered
by mail.

{c} The amount of the default, delinguency, or late payment charge
shall not exceed four percent of the installment or five dollars {$5)

whichever is less.

We suggest that Section 3320 (page 12 of the tentative recommendation) be
revised a8 follows to conform to the two provisions discussed sbove:
3320. (a) Subject to any other provision of law, the parties to a

contract which reguires periocdic payments of money by one party to the
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other may provide for a late payment charge to be imposed as liguidated
damages for failure to make a payment when due if the requirements of this
section are satisfied.

(b) Except as otherwise provided by law, a late payment charge shall
be deemed to be reascnable and to satisfy the requirements of Section 3319
if the emount of the charge does not exceed Tive percent of the delinquent
installment or five dollars ($5), whichever is less.

{c) Ko late payment charge may be collected on a rayment which is
paid in full within 10 days after its scheduled due date even though an
earller maturing payment or a late payment charge on an earlier payment
may not have been paid in full. For purposes of this section, an amount
paid is applied first to current payments and then to delinquent payments.

(d4) A payment shall be considered raid as of the date it is delivered
if delivered in person or the date it is postmarked if delivered by mail.

(e) Nothing in this section precludes the parties to a contract
which requires more than one periocdic payment of not less than $250 from
providing for a specified late payment charge as liquidated damages if
such provision satisfies the requirements of Section 3319 and all other
applicable provisions of law other than this section.

(f) This section does not apply to any contract to which the Commer-

cial Code applies.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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| MO”QOQG Bankers Facing .
Lawsuits; Usurious Financing
Charges Alleged

By Steve Martlini
SACRAMENTO — A $30 milllinn

in Sacramento Superior Court,
. #dding to the fst of sulls pending
against wmortgage brobes in’ the
state

The suit, fled on bebalf of

"Adelside F. Henderson, 3
Satramento resident who obtained s
$1600 loan on a second dend of trast
.againet her homre, charges that the
lender, and the broker who acted as
4 middleman in the franaetion,
have collected mooey in excess of
_the state’s usury law.

The money is not strictly in the
‘form pf interest charges, but was
sasessed in terms of Inte charges,
brokerage fees and interest. Since
signing the note for the loan in late
November 1080, the plaintiff has
besns bit with 20 late charges,
amsunting to $3%, as well as
brokerage fees amounting {0 $336.
According to the complaint, these

payments, with 3212 in
interest were from the
plaintiff's monthly payments of $40,

. The plaintiff is now left with a
balsrice of $1,311.04 two years after

. taking out her 31600 thirty-six month
lban.

According to information from
spokesmen in the State Capitol, the
predicament of Mrs. Henderson is
nol uncommon, and legislators are
gearing up to deal with the problem:
i the 1973 legislative seasion.

In 197t, Leo Browmwich, a con-
sulflant to the Subcormnmiiiee on
Human Needs and Resources,

issued & stinging Teport ouwtlining

what be considered 1o besomeb;ithe
gross inequities perpetrated by the
aome loan brokerage industry,

. LEGISLATION

During the 1972 legisiative seagion,

Senators Mervyn Dymally, D-Los
Angeies and Anthony Bellenson, D-
Beverly Hilla, co-authored a

measure (8B 1339) aimed at

regulating exceasive lete charges,
'mmwchma: wuw hﬂm:wt
pena ‘ .

Since that tims several court
_actions have been filed to obtsin
rellef for specific persons injured by
;hei:tedmzu and high trokerage
oy,

In September, & Suit was filed in
the San Francison
behalf of Belle Shaw, a 77-yearold
widow on social security. Mrs,
Shaw, who had obtained & loan on
her home ‘with Ameriean Plan
Investment Corp. in Dec. 1963 for
$1400, found herself two vears later
facing a lomn belance in excess of

The plaintiff had gone through six
successive ; i with the
company when she found herself
unable to meet the monthly
payments. According to

schedule
prepared by legisiative siaff

members following the fifth
refinancing, Mrs, Shaw “had paid or
become obligated ta pay a total of
$19.670 in expenses, commissions
and interest in return for the
privilege of borrowing $7,436."

The first case alleging
unreasonable charged was filed in*
May of this year, and also named
Arngrican Plan Investment Corp as
the defendant. In that case, angther
T-year-oid widow, Mrs. Aileen Pick,
& resident of Fairfax. faced
foreciosure on her home as a resuil
of her loan.

Mrs. Pick, whe had borrowed
$3000 to pay for her hushand's
funeral and back taxes on her home,
had missed & payment to American
Plan when she was forced into the

hospital with ill health. As g oot

N

Superior Court on

dition of the loun, the plaintiff was
compelled by the broker te take a 37
month Joan rather than one for the
standard 3 montha. The extra
month enabled the brokerage firm to .
double its fees, charging Mrs. Pick
$306 rather than $150.
INJUNCTION

An  injunction - finally issued

barring the sale of the hone ot a3

~ public anction, and the publicity that _
followed resulted in American

Plan’s President James Zissis
calling olf the trustee sale. Zisais
that Mry. Pick could pay him back
when the home was eventually sold.
"Two weeks ago, Paul Cabbell, 2
former employe of Union Home
Loan Brokers came 1o the Capltol to
confer with legislative slaffers on
the brokerage problem. Cahbell,
who worked for the brokerage firsf’
for about a year, said that most
brokers fail o comply with their
responsibilities as fiduciaties.

“It is my opinion that ot only does
Union Home Loan not Jive up to that
duty (to disclose)—but mosi of the
industry fails to,” he said. '

Cabbell says that there are honexst
pecpie in the industry, but adds that
the current laws regulating the
industry are weak. He says that the
Attorney General and the Depart-
ment of Real Estate—the industry’s
reguipiory agency—are unable 1o
deat with the problem, .

Cabbell alse opered up the
possibility of a conflict of interest on
the part of Californja Heal Eatate
Commissioner Robert Karpe. He
sald that Karpe's father, Flmer
Karpe holds an iplerest in 2a -
Bakersfield mortgage brokerage
firm. o

The Real Estate Commissioner
admitted that his father does hold an
interest in the-Karpe Real Estate
Center, in Bakersfield, adding that a



portion of the firm’s business is i
the ares of extending loans on
second deeds of teast, Karpe ad-
mitted that he himself owns an in-
terest in that firm, but added that his
interest is being neld in a “elind
trust” and that & fuil disclosure of

‘thege holdings wes made to the
Reagan Adminisiration af the lime
he was sppointed Feal Esiale
Commissioner.

Karpe said that his father has
been in the real estate business in
Bakersfield for about 45 years,
adding that he, Robert Karpe, waz
proud of the Karpe firm in that It
charges 2bout half of what other
firtns assess m the way of foon,

CONFLICT OF INTERESY

He said he believed that there was
no possibllity of & conflict of interest
becaime he has nothing to do with
managemeni of the business, there
was a ful! disclosure of the holding,
and because an afforney in
Bakersfield handien the (rust fund.
Karpe's father ia involved in the
_mabagement of the business.

7 & spokesthan for the Governor's
Office said that Karpe did make &
fusl disciosure of his holdings, and
hes been cleared by the
Administration. Karpe was ap-
pointed Real Estate Commissioner
on April 1, 1971.

& critic of the brokerage indualry,
Cabbeli, says that Karpe's firm
indulges in unethical -and itlegal
slveriising. He refers to an wh-
vartisement in the Bakersfieid
Californian which says that Elmer
F. ‘Karpe (Karpe's father) will
extend home lbans to persons in the
community, and saye nothing sbout
the fact that Karpe is & broker,

acting as a middieman between

lenders and borrowers.

Cabbell
verlisement clearly violates See-
tichs 10235 and 102377 of the
Buginess and Professions Code. He
gaid that he asked Karpe about the
viglation, and Karpe responded that

the law is really not clesr on that

point.

Cabbell said that a call (o Karpe's
assistant, Assistant Commisstoner
John Hempel resulted in Hempel
stating that a viclation of the
statutes gquoled was a major
“violation of the law.

According to another spokesman
for the Real Estale Department,

says that the ad-

Chief Legal Officer Jerry Thamas,
there are three major problem areas
in the brokerage field. Thomas said
that major problems arige wilth
regard to late charges sswessed by
Lrokers, exczisive  brokerage
commissions and hulloon payments.
LATE CHARGES

Thomas said that late charges
used to be & probiem, though i is not
neariy a6 significant az it used to be.
He said that legislation enacted {wo
years ago pew reguires brokers Lo
notify borrowers before assessing a
iate charge.

Asked how the industry could
justify Iate charges since the broker
does not actually make the joan
hitmsell, bl mersly serves as a
middieman, Thomas said. that
brokers do incur sema costs as 8
result of servicing the joans. He said
that most of these were clericsl in
natore. .

Thoraas glso said that many
brokars require a 37 rather than a 36
month loan In order o give the
borrower a balloon payment and
keep his ‘monthly payments down.
The consequence of the 3T-manth
loan is that the broker can charge a
15 percent broketage comminsion,
a8 opposed to & 10 percent charge.

The sttorney said that the biggest
problem is the batloon payment
jtaeif, He seid that borrowers should
be made aware that they will be
facing this payment so that they
don’t make moithly payments for
two vears ooly o find that they have
not reduced the principsl of the
originai loan. . .

Cabell offered stalistics on the
refinancing of balioen payments. He
said that 30 percent of all loans are

refinanced at the end of the loan:
pertod chiefly because berrowers’

carnol meet the balloon payment.
He sdded that usuatly the.amount of

the refinancing is at leest 50 percent .

of the original Joan.
LUCRATIVE BLSINESS

Cabbeli says that the brokerage
business is an extremely lucrative
business, with many brokers having
a net worth in the six figures and
some who are mulli-millionaires. He
pointed out that “‘investorz zre the
key to the business and that
borrowers are considered a dime &
dozen,”

The critic said that he has
knowledge of a “sirawman™ in Los

-Angeles whe maintains a “'siable of
lenders'’, ‘who is contacted by
brokers when they have a list of
prospective berrowers.

He said that this “strawman’’, not;
identified by Cathell, acls as a go- .
between for hrokers and lenders—an
additional layer of brokering. For
his services, Cabbell said that this.
“strawrman’ gets & cut from the
broker's fee, :

Cabbeil alzo said that three or four!
brokerage firms in the state do 90 to
95 percent of the business..
Spokesmen. for the Department of!
Reai Estate said that the abuses:
which sre cited by Cabbell are
limited io only a few firms, but'
Cabbeil says that these are the
largest brokers.

* Ciabbell said thst the aversge oan
exiended s for $3400, adding that
Union. Home Loan, the largest
broker in the state, foreclosed on 67
percent of its loans in the past two to
three years. He aico said that some

of recent sivertising campaigns by

the industry have been gimed at
elderiy retired persons, with loans
being extended with an intent to
foreciosure on their property.



CALIFORNIA LEGISLATURE—1972 REGULAR SESSION

ASSEMBLY BILL - No. 2193

Introduced by Assemblyman Ralph

March 15, 1972

REFERRED TCO COMMITTEE ON FINANCE AND INSURANCE

An act to add Section 1917 to the Civil Code, relating to

loans.

LECISLATIVE COUNSEL'S DIGEST

AB 2193, as introduced, Ralph (Fin. & Ins.). Loans.

Specifies maximum charge that may be imposed on late
installment payment of a loan entered into after effective
date of section which is secured by real property with four or
less residential units or upon which four or less units are to be
constructed, is 10 percent of the amount of the installment,
but permits a $5 minimum charge when the late charge would
otherwise be less than such minimum charge.

Vote—Majority; Appropriation—No; Fiscal
Committee—No.

The people of the State of California do enact as follows:

SECTION 1. Section 1917 is added to the Civil Code, to
read:

1917. The maximum charge that may be imposed by
a lender for late payment of any installment on a loan
entered into after the effective date of this section which
is secured by real property containing four or fewer
residential units or on which four or fewer residential
units are to be constructed, is 10 percent of the amount
of the installment; provided, however, that a minimum
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AB 2193 —2—

1 charge of five dollars ($5) may be imposed when the late

2 charge permitted by this section would otherwise be less

3 than such minimum charge.
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AMENDED IN SENATE JULY 21, 1972
AMENDED IN SENATE JUNE 29, 1972
AMENDED IN ASSEMBLY MAY 26, 1972

CALIFORNIA LEGISLATURE—1972 REGULAR SESSIGN

ASSEMBLY BILL No. 1516

Introduced by Assemblyinan Pierson

March 15, 1972

REFERRED TO COMMITTEE ON FINANCE AND INSURANCE

An act to add Section 2954.4 to the Civil Code,
relating to real property.

LEGISLATIVE COUNSEL'S DIGEST

AB 1516, as amended, Pierson (Fin. & Ins.). Real property.

Specifies maximum charge or perslty that may be imposed
on late installment payment due ¢n a loan secured by a
mortgage or deed of trust on real property containing only a
single-family, owner-occupied dwelling.

Provides loans made by specified lenders are not subject to
provisions of this act. :

Prohibits such charge er penelty being imposed more than
once for the same late payment.

Defines “late payment.” :

Defines phrase, “single-family, owner-occupied dwelling.”

Vote—Majority; Appropriation—No;
Fiscal Committee—No.
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AB 1516 o —2—

1
2
3
4
3
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

The people of the State of California do enact as follows:

SECTION 1. Section 2954.4 is added to the Civil Code,
to read:

9054%. {e) The meaximum charge or penalty whieh

29544, (a) A charge which may be imposed for late
payment of an installment due on a loan secured by a
mortgage or deed of trust on real property containing
only a single-family, owner-occupied dwelling is shall not
exceed the equivalent of 10 percent of the installment
due. No charge er peralty may be imposed more than
once for the same late payment of an installment. A
payment is not a “late payment” for purposes of this
section until at least six days following the due date of the
installment.

(b) This section is not applicable to loans made by a
credit union subject to the provisions of Division 5
(commencing with Section 14000) of the Financial Code,
by an industrial loan company subject to the provisions of
Division 7 (commencing with Section 18000) of the
Financial Code, or by a personal property broker subject
to the provisions of Division 9 (commencing with Section
22000) of the Financial Code. '

{¢) As used in this section, “single-family,
owner-occupied dwelling” means a dwelling which will
be owned and occupied by a signatory to the mortgage
or deed of trust secured by such dwelling within 90 days
of the execution of the mortgage or deed of trust.

ITSE LiSME3 M
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AMENDED IN SENATE JUNE 29, 1972
AMENDED IN ASSEMBLY MAY 26, 1972

CALIFORNIA LECGISLATURE—1572 REGULAR SESSION

ASSEMBLY BILL No. 1516

Introduced by Assemblyman Pierson

March 15, 1972

- REFERRED TO COMMITTEE ON FINANCE AND INSURANCE

An act to add Section 29544 to the Civil Code,
refating to real property.

LEGISLATIVE COUNSEL'S DIGEST

AB 1516, as amended, Pierson (Fin. & Ins.). Real property.

Spec:ﬁes maximum charge or penalty that may be imposed
on late installment payment due on a loan secured by a
mortgage or deed of trust on real property containing only a
single-family, owner-occupied dwelling.

Provides loans made by specified lenders are not subject to
provisions of this act.

Prohibits such charge or penalty being imposed more than
once for the same late payment. -

Defines “late payment.”

Defines phrase, “single-family, owner-occupied dwelling.”

Vote—Majority; Appropriation—No;
Fiscal Committee—No.

The people of the State of California do enact as iollows:

1- SECTION 1. Section 2954.4 is added to the Civil Code,
2 to read:

135 SIREN 18



AB 1516 —_—2

2954.4. {a) The maximum charge or penalty which
may be imposed for late payment of an installment due
on a loan secured by a mortgage or deed of trust on real
property containing only a single-family, owner-occupied
dwelling is 10 percent of the installment due. No charge
or penalty may be imposed more than once for the same
late payment of an installment. A payment is not a “late
payment” for purposes of this section until at least six
days following the due date of the installment.

(b} This section is not applicable to loans made by a
credit union subject to the provisions of Division 5
(commencing with Section 14000) of the Financial Code,
by an industrial loan company subject to the provisions of
Division 7 {(commencing with Section 18000} of the
Financial Code, or by a perscnal property broker subject

" to the provisions of Division 9 {commencing with Section

22000) of the Financial Code.

(c) As used In this section, ‘single-family,
owner-occupled dwelling” means a dwelling which will
be owned and occupied by a signatory to the mortgage
or deed of trust secured by such dwelling within 90 days
of the execution of the mortgage or deed of trust.

1753 18 19
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AMENDED IN ASSEMBLY MAY 26, 1972
" CALIFORNIA LEGISLATURE—1972 REGULAR SESSION

ASSEMBLY BILL , No. 1516

Introduced by Assemblyman Pierson

March 15, 1972

" REFERRED TO COMMITTEE ON FINANCE AND INSURANCE

An act to add Section 29544 to the Civil Code,
relating to-real property.

LEGISLATIVE COUNSEL'S DIGEST
AB 15186, as amended, Pierson (Fin. & Ins.). Real property.
Specifies maximum charge or penalty that may be imposed
on late installment payment due on a loan secured by
mortgage or deed of trust on real property containing only
single-family, owner-occupied dwelling.

Provides foans made by specified lenders are not subject to

provisions of this act.
Prohibits such charge or penalty being unposed more than
‘once for the same late payment.
" Defines “late payment.” : ,
~ Vote—Majority; Appropriation—No; : ;
Fiscal Committee—No. . '

The people of the State of California do enact as follows:

SECTION 1. Section 2954.4 is added to the Civil Code,
to read:

2654.4. (a) The maximum charge or penalty which
may be imposed for late payment of an installment due
on a loan secured by a mortgage or deed of trust on real

O b G2 DD
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AB 1516 ' —2

O =1 Ut LOBD

property containing only a single-family, owner-occupied
dwelling i~ 10 percent of the installment due. No charge
or penalty may be imposed more than once for the same
late payment of an installment. A payment is not a “late
payment” for purposes of this section when net paid
within until at least six days following the due date of the
installment.

(b) This section is not applicable to loans made by a
credit union subject to the provisions of Division 5
(commencing with Section 14000) of the Financial Code,
by an industrial loan company subject to the provisions of
Division 7 (commencing with Section 18000) of the
Financial Code, or by a personal property broker subject
to the provisions of Division 9 (commencing with Section
22000) of the Financial Code.

135 21825 M



CALIFORNIA LEGISLATURE—1972 REGULAR SESSION

ASSEMBLY BILL No. 1516

Introduced by Assemblyman Pierson

March 15, 1972

REFERRED TO COMMITTEE ON FINANCE AND INSURANCE

An act to add Section 29544 to the Civil Code, relating to
real property.

LEGISLATIVE COUNSEL'S DIGEST _

AB 1516, as introduced, Pierson (Fin. & Ins.). Real
property. '

Specifies maximum charge or penalty that may be imposed
on late installment payment due on a loan secured by a
mortgage or deed of trust on real property containing only a
single-family, owner-occupied dwelling.

Prohibits such charge or penalty being imposed more than
once for the same late payment.

Defines “late payment.”

Vote—Majority; Appropriation—No; Fiscal
Committee—No.

The people of the State of California do enact as follows:

1  SECTION 1. Section 2954.4 is added to the Civil Code,
2 to read:

3 99544. The maximum charge or penalty which may
4 be imposed for late payment of an installment due on a
5 loan securcd by a mortgage or deed of trust on real
6 property containing only a single-family, owner-occupied
7 dwelling is 10 percent of the installment due. No charge
8 or penalty may be imposed more than once for the same
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AB 1516 —2

1 late payment of an installment. A payment is a “late

2 payment” for purposes of this section when not paid
3 within six days following the due date of the installment.

41316 25K ™

-



115 * AGREEMENTS—REQUIREMENTS AND FORM §4.67

than options the landowner may not avail himself of this section when
he has required the improvements to be made. In Ott Hardware Co. v
Yost (1945) 69 CA2d 593, 159 2d 663, the tessee was held to be the
owner’s agent in contracting with third partics for the improvements,
and the landowner was denied the protection of GCP §1183.1. No re-
ported California case can be found considering the applicability of Ol
to an option. American Transit Mix Co. v Weber (1951) 106 CA2d 74,
934 P24 732, however, held that the ruling in O# was not applicable
to a land sales contract and that the seller could avail himself of the
protection of CCP §1183.1.
On the need for reasonableness in approval, see §6.10.

C. Complete Agreements
1. [§4.67] C.R.E.A. Deposit Receipt*

In 1967, pursuant to an accord with the State Bar, the California Real
Estate Association copyrighted and published a new purchase contract
to supplant its old deposit receipt. Circled numbers superimposed on
the example shown here indicate corresponding parts of the discussion
below. The accord emphasizes the materiality of the manner in which .
the form is printed, including the size of type and placements of caveats
and signatures on the document. The example here is identical in layout
with the new one-page form, but some blank spaces have been deleted
and the whole form has been reduced slightly to fit the pages of this
book. :

The accord further states the purpose and desire of the two organiza-
tions that the new form shall be used in all real estate transactions in
California to which it is adapted and commits the C.R.E.A. to act in
good faith to accomplish this purpose. For further details of the accord,
see 42 CaL SB] 487 (1967). For other provisions that may be appropriate
for the particular transaction, see Appendix (outline agreements); §6.4
{checklist). On the manner of affixing addenda, see §5.40.

* Copyright 1567 by California Real Estate Association. Use of this form by permission of
California Real Estate Association, copyright owner.



EALIFORNIA REAL EYTATE ASSOCIATIIN STANBARD FORM

- @iReal@Eﬁtatr Purchase Contract and Receipt for Deposit

THIS 15 MORE THAN A RECEIPT FOR MONEY. IT MAY BE A LEGAILY MNDING CONTRACT. READ IT CAREFULLY.

Callfoml
B aad mm@ -l ) 1.
- harxin callad Buyer,
fha sum of oo liers (3 3
eviganced by cash [, parsonal chech 0, cashler's chach O, orQ
#% depusit pa account of purchase price of u Dolars 1§ y
%puﬂ:hln of progerly, sHuated In County of Eslifornla, described an folkcwn:

Eﬂ(\ﬂl‘l depnsil in escrow with. { E }
the balance of purchase price 3t | Ie u (‘D

1. Title I3 to be free of llens, sncumbiances, easemenls, restrictions, vights snd conditions of record or knowa to Seter, other than Lhe followl ..t_a }

—
Salter shall furaish to Buyer at L g )

te llens, encumbrances, easementETestrictions, rights and congitbons of recory
terminale Inis agreement and any deposil shall therewpon be returned to him.

2. Properly taxes, premiums on insurance accepleble to Buper, renks, Interest, !mlf}?\

p 2 standard Califomla Land Titla Assoclation policy insuring tit] i
get forth sbove. If Seller falls to deliver iitle a3 h‘:nl‘r{ pmi:e'd, nl:ye"r' :tw:i'i'::t'r:: :a'}

{Insert In blank sap other items of Income or gxpense 10 be prorated) shall be

prorated as of (1) the data of recordation of desd or m@ {5tHke (1) Hf {2} I3 used), The amoumt of smy

Bond or axsersment which is » llan shatl be P9 sk sRe) by{(13)

assumed Salter whall pay tost of revanue stamps on deas,
Nuioﬂ shall be detiverad 1o Buysr {Sirike Inapplicabls sTfernatives) () on close of escrow, or (b} not later than days after closing sscrow, or
) '

A Escrow Instructlons signed by Buyver and Seller sh;ll be dullversd 1o the escrow holder wilhin @_* days from the Seller's acceptance hersof and shatl
provide for closing within —____________ days from the cpening of sscrow, subject 1o writlem sxteMBions sipned by Buyer and Seller.

S, Unless otherwise designated In the escrow instreclions of Buyer, 1itle shall wast a3 fol

HE MAMNER OF TAXING TITLE MAY HAVE SIGHIFICANT LEGAL AND ¥AX CONSEQUENCES. TREREFORE, GIVE THIS MATTER SERIOUS CONSIDERATICN.)
5. !f the tmprovemenls on the properly are destrayed aterisily damaged prior to close of excrow, them, on demsnd by Buyer, any deposlt meda by Buwer whil be

1o him and (his contract thereupon shall terminale. )
4€d by reasan of any defaull of Buysr, Seller shall ba releasad from his obligation tthl II}'O?II‘U 1o Buyer

. If Buyer falls to complete sald purchase a5 hareln pro
£ prun]:; #galnst Buyer upon any clalm or remedy which he may have In law or equity; provided, hewever, that by placing Lheir tnltizls hare ¢

AT SeHer
Suyer snd Seller egree that It would be Impraclical or exslremely difftcult to fix actual damages In case of Buyer's defaull, that the amount of 1 deposilis a reasonshily asiimate
damages, and that Seller retsin tha deposit Ba hiy sale right to damages.

. Buyer's signature hereon constilvtes sn offer to Sellar to purchasy the real astate described above. Unitss scceptance herao! 13 signed by Seller and the signed copy

delivered to Suyar, elther In persan of by mall 1o the sddress shown below, wilhis days. heraof, thix offer shall b daemed twroked and the depostt shall be
stlurmed 1o Buyer.

9. Olher terms and condltions: {Set forth any terms and conditions of a factoal natura applicable te this sate, such as financing, prior sale of other properly, tha mattar of
struclural pest control Inspeclion, vepales and personal property 1o e Included In sale.)

22
g
30. Tims 13 of the essence of this cmdmt.@ N
2 '
Real Estate Broker By
Adress . Tatephone,

The undersigned Buyer effers and sgrees to buy the above descrived proparty on ha terns and conditions sbove shated snd achnowledges recaipt of & copy Maresf,
Dates:

Adrans,

he aerd_3 )
Telephone. anv

ACCEPTANCE
The undersigned Seller sceepts the foregoing offer and agraes 1o sell iha preperly described therzon on the lerms #nd conditions thersin set hrlhm

LT qdam[ned Seller has employed 1he Broker above named and for Broker's aarvices agrees 1o pay Broker, 31 & commission, 1he sum o

Callats (3 z payable a3 folb (s} On racordstion of the deed of other evidence of Aitle, or (%) "
templetion of sale Is grevented by default of Sefler, upon Selier's cefaull, or [c) Il complation of sale |s prevented by default af Buyer anly i and when Seller collecly the damages
from lunr' by"wiltl .13 7!““”“' and then Im an amounl ol to exceed ona hall thal porlion of the damages collected after firsl deducting title and 4scrow sxpamses and tha
anpenses of colteclion, any,

Tha wndersigned ach ledges ipl of a copy herso! and suthorizes Broker to deltvar o sipned copy of il te Buyer,

Daled:
Adr
Teloph sner (26
Broker consants to the foregoing. N e
Patad: B[ﬂhlf@
( I !\ REAL ESTATE BRONER IS THE PERSON QUALIFIED TO ADYISE ON REAL ESTATE. {F ¥OU BESIRE LEGAL ADVICE CONSULY YOUR ATTORNEY,
THIS STARODARDI OCUMENT FOR USE 1M SIMPLE TRANSACTIONS HAS BEEN APFROVED BY FHE CALIFORNIA RIAL ESTATE ASSOCIATION AND THE STATE BAR OF CALIFORNIA IN
FORAM ONLY. NO REPRESFNTAIION 1S MADE A5 1) THE LEGAL VALIDITY OF ARY PROVISION OR THE ADEQUACY OF ANY PHOYISION IN ANY SPECIFIC TRANSACTION. T SHOULD NotT

BE USED IN COMPLEX THAKSACTIONS DR WITH EXTEMSIVE RIDEAS OR ADDITIONS.
Coppright £1967 by Calllornla Real Estata Assochatlon FORM MO, D-14
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1. The new title supplants the former “Deposit Receipt.”

9. The caveats directly following the title and at the end are two of
three in the new form. See also item 17 below.

3. On buyer's identity, se¢ §44.18-4.20.

4. On the use of personal checks, see §14.23. On a requirement for
placing the deposit in escTow, sec §5.28.

5. On description of property, see chap 8.

6. Balance in escrow. The old deposit receipt required the balance
of the purchase price to be placed in escrow within a fixed number of
days from seller’s acceptance. That requirement is now omitted, though
it is implied from the closing date. See item 15 below. Compare form,
$§9.9-9.11.

7. On stating the price and financing provisions, see chap 9.

8. Condition of title. Matters to which title is to be subject are now
broadened beyond the “liens and encumbrances” to which former
Article 2 was limited but are narrowed to those *“of tecord or known
to seller.” This is more limited than the “marketable title” (see §6.20)
promised by former Article 2 and makes important to the buyer the
protection of a preliminary title report (see §3.13) or conditions for
approval of title matters (see §§6.23-6.24) or both. In practice, however,
sellers often protected themselves under the former provision by re-
quiring the buyer to pay for extended title insurance coverage or a
survey to reveal off record defects. On the buyer’s remedies for seller’s
breach {even without the express requirement of former Article 3 that
seller pay any expense of removing title defects), see §§11.3-11.26. On
constructive notice resulting from the record or the duty to inspect,
sce §§18.4-18.13.

9. Title insurance. The seller is now required to furnish a standard
CLTA policy, though the parties may still shift the expense. On dif-
ferences between southern and northern California practices in placing
the expense on buyer or seller, see §§14.8-14.9. For a comparison of
standard coverage with other forms, see chap 17.

10. Seller’s default. Under former Article 2, if seller was unable 10
convey marketable title as agreed, the buyer could demand the return
of the deposit “and all other sums paid by buyer,” and the agreement,
as between buyer and seller. would be “of no further effect” except for
seller’s obligation to pay all expenses incurred in connection with ex-
amination of title. The new form, giving buyer the election to “termi-
nate” and recover his deposit, does not clarify whether termination
precludes the right to damages for breach, See also item 18 below. On
buyer’s remedies for seller’s default gencrally, see §§11.3-11.26.
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'11. Prorations. Former Article 3 called for proration of “taxes, pre-
minms on insurance acceptable to Buyer, Tents, interest and other €X-
penses of said property.” On other matters to be prorated, see §§14.34—
14.40.

12. On the proration date, see §14.35.

13. Assessment lien. Former Article 3 left open to negotiation the re-
sponsibility for paying any bond or assessment lien but required the
seller to pay existing delinquencies. Many sellers resisted on the ground
that even delinquent payments were for benefits to be enjoved durinz
the buyer's ownership. Now that question is open to negotiation, and
the parties may choose either to pay or to assume. On the seller’s ohliga-
tion in the absence of agreement. see §§6.41-6.42.

14. Possession. For the effect of possession on risk of loss, see §§13.1-
13.11. )

15. Escrow. Provision for signed escrotw instructions is new, and the
times for opening and closing escrow are clearly stated. For comparable
forms and comments, see §§14.7, 14.51. The form no longer contains
the provision of former Article 6 giving the broker the right. without
notice, to extend for up to 30 days the time for performing any act
except seller’s acceptance or the date of possession. This provision re-
duced the effectiveness of the “time of essence” clause. See §11.7.

16. Vesting provisions were formerly in a box at the end of the form.
On the manner in which the buyer should take title, see §§4.24—1.26. On
agents or nominees, sce §§4.13—1.22.

17. This is the second of the three new caveats in this form. See also
item 2 above.

18. Destruction or damage. Neither this provision nor former Article
2 protects seller against loss occurring during buyer's possession hefore
title passes. See chap 13. The buyer is given the right to “terminate,”
which is also the word used in Article 1. See item 10 above.

19. Buyer’s default. Under former Article 1, the expectations of both
buyers and sellers often were frustrated. Sellers erronenusly expecicd 1o
be able ta keep the deposit foltowing buver’s breach; buvers expeeted to
be able to walk away from the transaction by surrendering the deposit.
See §11.49. On seller’s actual remedies for buyer’s breach, see $111.48-
11.67.

20. The parties may now elect a liguidated damagges provision in the
amount of the deposit. The requirements for a valid liquidated darnages
provision are discussed at £11.50~18.51.

91. The manner of acceptance by seller is now more clearly deseribed
than in former Article 3.
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92, Other terms and conditions. The new form actually suggests add-
ing common conditions and personal property. For desirable conditions
not suggested here, see §§6.23-6.88, 8.75. _

98. Former Article 6 gave the broker a right to extend. See item 15
above. :

94. On broker's execution, see §5.41. The broker signs twice on this
form. A

25. On broker’s compensation, see §§5.33-5.37, 5.75-5.89. The seller
is now protected against liability to the named broker for commission
unless the sale closes or the seller either breaches or recovers for the
buyer’s breach. On the seller’s liability for a commission in the absence
of this provision, see §5.33.

26. On seller’s identity, see §4.17.

2. Agreements Drafted From Forms in Book
a. [§4.68] OrcanizATION AND CONTENTS

The outline agreements in the Appendix cross-refer to forms in chap-
ters 4-18 for the language of the provisions themselves. The division of
these forms among various chapters facilitates intensive discussion of the
problems they present, but gives no comprehensive view of their respec-
tive places in a single instrument. To point out the interrelations of
clauses now separated and ways in which they fit into a particular agree-
ment, the outline agreements show the sequence and organization of
these forms as they might appear in a typical contract.

These outline agreements also illustrate that logical organization
serves a useful purpose. Provisions relating to escrow, for example, are
placed together, not only to facilitate understanding by the parties (and
by the court, if there is litigation), but also to assure that all pertinent
provisions will be included in the escrow instructions and cbserved by
the escrow holder. Similarly, covenants 1o be incorporated in the deed
appear in the agreement directly following the description so that they
will not be omitted inadvertently when the deed is drafted; the provi-
sion against merger of the agreement into the deed follows the covenants
to avoid their omission from the deed when it is drafted.

Some of the forms require adaptation for the particular type of agree-
ment in which they are used. Thus, provisions concerning proration of
taxes and other items that appear in the escrow instructions are the basis
for similar provisions in the purchase and sale agreement. In escrow
instructions they are instructions to the escrow holder; in the purchase
and salc agreement, they must be adapted to an agrcement between the
buyer and the seller. :



% UNIVERSITY OF CALIFORNIA, LOS ANGELES

SERTELEY * DAVI * IKVINK * LOS ANGELES + KIVERIIDE * GAN DERGC * JAN PRANCINCO SANTA DAREANLA * LANTA CRUE

Mr., John H. DeMoully

Executive Secretary

California Law Revision Oou.i.sn:l.on
School of Law

Stanford University

Stanford, CA 94305

Re: Liguidated damages
Dear iMr. DeMoully:

Thank you for your letter of November 3. I regret that I
will not be able to attond the Commission's meeting on the evening
of November 9, but I have reviewed your materials on qun:l.dutod

'dmmandlhnmtollwinsmmonprmc ., §3821.

1. I suggest that the words “any part or all of" be in- -
'urtadbefonthemds“ﬂ:adepout"inmthirdliuotlmu,a)
Particularly in contracts for the sale of residentisl eal estate, .
mdepuitmbythemmmisrmlylm than 5-10 percent.
of the total purchase price. The buyer is typically unwilling to
forfeit such a large sum in- the event of his default and I can see
oo policy reason why the parties should not be able to ligquidate
their at an amount less than the entire deposit. For the:
same reason, I suggest that references to a "deposit™ in $3331(b)
MMW"mmt-wm.dbymm-uu liguidated .

I l:l.in. ‘An the interests of groater ﬂe:ib:l.l:ttf in the
bargaining between the parties, I would not restrict the applica-
bility of $3321 to funds dopo-:ltad by the purchaser "at or before
the time he executes the contract.” Quite often the purchaser's
obligatioas are subject to various conditions and his initial dopuit

. MRy quite mmall, withthmmttobaimrmodhyd.puitot
further sun in escrow after the conditions have been satisfied, -
Why should the seller not be abls to include part or all of such
additional deposits as his liqu.l.datod Aamages?

3. Proposed £3321 makes no reference to the availability of
liquidatoddmmtothebum The buyer's problems in recover—
insdmmtorhrmhoracontmttounmluhhmu
great, if not greater, than the sellers, end
Sales Transsctions (CEB m'n. chapter 11
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d recover ligquidated damages by reason of the provisions

. buyer coul
of proposed $3319, but the Commission's comment to £3319 states

that that section does not "atfect the statutes that govern liqui-

' dation of damages for breach of certain types of contracts.” This

comment suggpests that if the contract is for sale of real estate,
liquidaged damages are available only to the seller, by reason of *
the provisions of §3331. Perhaps the difficulty here lies not in

-mlmmottkapromodstntutebntinthubimuotm

comment to §3319,

In general, I think that the Commission's proposed legislatioa
is well thought out and drafted and would represent a great improve~
asut over the present unsatinfactory state of the law in this area.

'~ Yours truly, ;
David l. Leipziger
Acting Professor of I-u

DAL:bd



Executive Staff .
FRANKLIN HARDINGE, JR.
mmmu:

W, DEAN CANNON, IR
Prasident

. Senior Yice

ROBERT ). McANDREWS
Stolf Vice President

ROBERT 1. KOCHER
mmm
THOMAS M. CLUSSERATH
Asalrtart Vics Pomsident

- PO, BOX R [14“ WENTWORTH AVENUE), PASADE

" We appreciate your

Callforma Savm% s and Loan 'I.eague

A, CALIFORNIA 91109 + Tﬂm! (21%) 6843010

Noveaber 7, 1972

Mr. Joha H. DeMoully
Executive Secrstary
California Law Ravision Cosmission
School of Lew, Stanford University
Btanford, California 305

Dear John: ' |

ing the background material and tllq
of staff rélative to liquidated
demages and late ¢ » Unfortuniately, there is mot
adequate tima to and present to tha Cosmission at :
mm:monmsmmummmm
posturs and amotinte of 'late charges hrmlmm
in relation to your r subject under considaretiom of
liquidsted damages. Vs jare, tharefore, sisply sunclosing fow
the record & statemsst of our position in opposition ta the
tentstive recommendat of staff.

tentative recommandat:

Yours sincerely,

Llewot

"W. Dean Canncm, Jr.
Senior Vica-President

WDC:
Enc.
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ROPERY L. KOCHER
Ansistant Vice Prosident
THOMAS M. CLUSSERATH
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November 7, 1972

California Law Revision ssion
. 8chool of Law, .Stsnford Univeraity
Stanford, California 94305

Gentlemen: | |

The California Savings Loan League- has just bascome aware
of the tentative tion proposed by the staff of
‘your Commission ralating to late charge limitations on loans
sscured by real property, Thess proposed limitations ars
totally inadequate to properly compensats lendsrs for the
servicing required in tion with this typs of loan
activity. We, thersefore, are atrongly opposed to t:hl -

. recommandstion.

Unfortunately, there" ha'a not been sufficient time for League
counsal to review all of the backgroupd material submitted
to the Cosmission and vhich we assums staff porlml.
arrived at tha za approach. If the Commission !
believes it would be helpful to have arguments in support
of our views~~both legal and otherwise~-at some future date,
we would be more than happy to provids tho Conmission with
this mfcmtion.

Yours sincerely,

JNDrer o,
. W. D‘m cm. th
Senior Vice-President

WDC:sp
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ROMISE. W, EANPE, Comminionss '
JATE OF CAPORSA -
DEPAIITMM OF REAL ESTATE
714 P Street
 Sacramento, CA. __95814

-

- November 6, 1972

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School.of Law

Stanford, California 94305

Thank you very much for sending me the background nta:ial

assembled by the staff of the Law Revision Commission on

the related subjects of liquidated damages and late charges.

As the public agency responsible for administration of the

Mortgage Loan Brokers Act, we have a particular intereat in

g; proposal to add § 10242.5 to the Business and Professions
e.

The Department hu long belisvcdt.hat there is a nesd for
a limitation on late charges for delinguent loan repayments
under the Mortgage Loan Brokers Act. We have consistently
supported legislation to this end if the limitation asppeared
to be a reascnable one, hoth from the standpoint of the .
borrower and from that of the broker servicing the loan for
the lendsr. Our preference is for a limitation through
amendment of the Civil Code such  as that eiibodied in
Alnnbly Bill No. 1516 as aguitable treatment of all real

. property loans would seem to dictate an across-the-board
limitation. We recognize that there is an apparent basis
for differentiating between the imposition of late charges
in two~party loans as distinguished from three-party loans.
Theoretically, in two~party loans, damages incurred through
delingquent payments are made up ,0of the loss of the funds
for the period of the delingquency and the costs .incurred in
collecting the late payments while in a sthree-party loan,
the servicing agent incurs damages only through the added
cost of ths collection process. Among many uortgago loan
brokers, however, the practice is to forward periodic
installments to the lender whether or not the pamnt has
been received from the borrower. Thus the broker ia -
effect incurs the same "damages” as dou the lender in a
two-party loan.

This information is simply food for t.hbught by the Commission
in its determination of what is a reasonable late charge
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limitation under the proposed § 10242.5. Industry I am
sure will supply you with a great deal more in the way of
_statistical data on the actual costs incurred on account -
of delinguent payments. This letter is prompted in part

by the statement at page 2 of the First Supplement to
Memorandum 72-71 to the effect that the need for a reduction
in the late charge limitation from 1% toc 4% is demonstrated
by an article of October 24, 1972 in The los Angéies
Journal. In fairness to all, I think that it should be
pointed out that there is no. reliable data that we are aware
of to support several of the statementsattributed to Mr. Cabell.
I am quoted to the effect that late charges on loans negotiated
under the Mortgage Loan Brokers Act are less of a problem than .
they used to be. This is essentially correct. § 2954.5 which
was added to the Civil Code by the 1970 Legislature and the
growing trend toward consumerism have done much to ameliorate
the abuses in assessing: late charge that existed a" few yeara
ago.

If the Department of Real Estate can be of any agsistance

to the Law Revision Commission in furnishing additional :
information in areas of their conpideration which involve mattexrs
within the knowledge of this Department, please feel free

to call ne. : ' '

Sincerely,

WIT/pk ‘



